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Lack of Resolve at all Government Levels to correct problems

I would like to ask for an urgent meeting with the Federal Attorney-General or the Secretary of the 
Department, in order to discuss these problems that concern so many people. I would also like to be 
able to discuss the possible time frame for a better understanding between Government and Stake 
Holders in regard to the implementation of the Human Rights Commission Report. Also the 
possibility of making all of this so much easier for the Trans community to be able to navigate their 
way to understanding one set of rules, set by the Federal Government and administered by the States 
and Territories as their Agents. This would be similar to the Marriage Act 1961. It would definitely 
make life easier for all concerned. Both those to whom it is directed and to those who have to 
administer these laws. 

One very important thought is that if an advisory committee was to be set up to talk with Trans 
people about their problems in relation to the laws, it would be of great benefit to all concerned. One 
of the suggestions in the AHRC Report, was for a National Panel, this could include the advisory 
committee.

It appears that there is very little resolve at all government levels to solve some of our most pressing 
problems. Education; Health; Cost; Laws and Youngsters who are very vulnerable. What follows I 
feel offers little respect and empathy to the Trans Community. To put this into perspective. I 
attended the Federal Government sponsored ‘National Women’s Health meeting’ in Brisbane on the 
29 October 2009. After explaining 5 critical points to the assembled audience, I received a round of 
applause followed by disbelief that these were but part of our problems. I was asked by the 
organisers if I had sent in a submission, which I have. They also put the points raised on computer 
and I had already written them down on the form to be returned at the end of the meeting.

After this and other meetings and lectures that I have attended, it is painfully obvious that, although 
people in all areas of society are willing to learn and understand about us, very little is done to foster 
this by education for specific areas of concern or for society at large. There is still no education at 
University level concerning ‘Trans’ people. Those who have concern for us have learnt about our 
needs by reading about us and meeting with us, as part of our on-going assessments. There are huge 
gaps in knowledge in the medical fraternity. More troublesome is the fact that of the many who do 
have that knowledge and are helping us,  are coming up to retirement, or have already retired. There 
appear to be few coming forward to fill these gaps.
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On the 17th March 2009, the Australian Human Rights Commission released their Sex and Gender 
diversity Project Report ‘Sex Files’ with great fanfare in Parliament in Canberra. I attended that 
launch.

In this report there are 15 recommendations, none of which have yet been either recognised or put 
into force at Government levels.

What has been achieved in 2009 is down to Trans Activists who have approached all Governments 
in Australia and have obtained extensive clarification of positions taken by Government 
Departments and Agencies, or by appeals via Courts or Tribunals.

These have been , DIAC, in regard to Residency Status and Citizenship, DFAT in regard to Passport 
after surgery and remaining married (Grace Abrams No 2007/0955 decision and Reasons for 
Decisions [2007] AATA 1816) and a designated page on their web site concerning a Q&A for Trans 
people. Staying married after surgery has been covered as per the attached letter from the Federal 
Attorney-General’s Office and Centrelink after the Same Sex Bill came into effect on 1 July 2009. 

On the same day a letter was posted to me from the Federal Attorney-General’s Office stating the 
following (*1)

Recently we have had the Western Australia decision concerning Trans men who are now 
allowed to amend their documentation (AH and Gender Reassignment Board of Western 
Australia [2009] WASAT 153). This now seems at odds to other States and Territories as
Western Australia recognises non surgery, where all others do not. However, I understand that 
this is to be appealed by the State Attorney-General, after it being won in the Tribunal

It appears that none of this has come about through Government intervention; in fact it is more 
akin to having stopped these events happening. I am led to believe that there are areas of concern 
being discussed between SCAG and the RBDMs through out Australia.

It is now becoming even more confusing as I find out that the people who should know the laws 
of the land do not.

I have received a letter from the Queensland RBDM in which it is stated that: (*2)

“There is a major difference between a ‘Recognised Details Certificate and the ‘recognition 
certificate’ referred to in the Births, Deaths and Marriages Registration Act 2003. The latter 
requires the person to have undergone sexual reassignment surgery whereas it is my 
understanding that a ‘Recognised Details Certificate’ can be issued if surgery has not occurred”.

“Also  in this letter I have been told that I need to Obtain Legal advice regarding the legal 
recognition in Queensland of a ‘Recognised Details Certificate’. You should also obtain legal 
advice regarding your enquiry about your birth certificate and passport”

I asked for some advice from the Queensland RBDM, and was told that they do not give out advice. 
I am sorry but that statement seems to me to be entirely wrong. If I wanted advice from them on any 
matters to do with births, deaths and marriages, are they saying that they could not afford me that 
advice, or, is it because it is an area that they do not wish to be involved with?

I am not trying to cause problems but to solve them. If this department cannot answer these 
questions as part of the Justice Department, then perhaps it comes down to the other part of the 
Department, which of course is the Attorney-General’s Office.
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Perhaps it comes down to being offered a meeting to really sort these problems out, once and for all. 
I have been fobbed off for 5.5 years now by 5 different Attorneys-General, perhaps now is the time 
to sit down and discuss them calmly and openly. If they do not understand the problems, then let’s 
see if we can at least achieve common ground.

This is so frustrating, to find that people who should understand the laws, really have no concept
of them. This is blatantly wrong, as both jurisdictions that offer a  RDC require the person 
applying to have undergone ‘Sex Affirmation Surgery’ with the requisite 2 Statutory Declarations 
from 2 doctors. The jurisdictions are, Victoria (2005) New South Wales (2009)’ It is also 
interesting to note again, that Western Australia does not require surgery to issue a ‘Recognition 
Certificate.(*3)

In other words, nothing has changed with regard to being able to amend documentation after 
surgery if remaining married. This, even after what is contained in the above letter from the 
Federal Attorney-General’s Office. The Passport Office is the only Department to allow this, on a 
‘Case by Case Basis’ This is in spite of the above letter and the letter from Centrelink, as follows.
(*5)

I f  w e  n o w  l o o k  a t  t h e  N e w  Z e a l a n d  H u m a n  R i g h t s  R e p o r t  “ T o  B e  W h o  I  
A m ”  w h i c h  w a s  r e l e a s e d  o n  t h e  1 8  J a n u a r y  2 0 0 8 ,  w i t h  f o l l o w  u p  o n  t h e  
2 2 F e b r u a r y  2 0 0 8  c o n c e r n i n g  o n  g o i n g  a c t i v i t i e s .  I t  i s  n o t  j u s t  o n g o i n g  
r e p o r t i n g  b a c k  t o  t h e  T r a n s  c o m m u n i t y ,  i t  i s  a b o u t  ‘ R e g i o n a l  M e e t i n g s ’  
a n d  ‘ H e a l t h  R o u n d  t a b l e s .  A l s o  t h e r e  h a v e  b e e n  ‘ F a m i l y  C o u r t  D e c i s i o n s  
a n d  a m e n d m e n t s  t o  t h e i r  1 9 9 5  A c t .  I  q u o t e. (*7)

This leaves us in Australia feeling that we have achieved nothing more than a ‘Sex Report’ 
conveniently slotted into a 6 month gap after the ‘Same Sex  Review’ was completed. Since then 
nothing that we are aware of has happened. It would appear that the report is left on the shelf, 
possibly in the vain hope that we will either forget it, or go away. 

We have now learnt that a case that caused great concern to a Trans person wishing to travel off 
shore for surgery, has been reviewed and an apology offered by the Passport Office. This is the 
article from the Sydney Morning Herald.  (*8)

.Just how many were placed in the same situation as Ms Imbruglia concerning the issue of a ‘Limited 
Validity Passport (LVP)’ Attached @(*9) are the notes on this that I received from the Passport 
Office.

Whilst we are asking these questions, perhaps we can clarify the correct way to go about amending 
our Passport after Sex Affirmation Surgery. I had to offer confirmation of change of name and my 
surgeon’s letter confirming Sex Affirmation Surgery had indeed taken place. A new photo was of 
course a requirement. This application was via the Post Office and meant that I had to “Out myself” 
to the staff. It also meant that I had to pay for a new 10 year passport dated from January 2002. I 
received no refund on my existing passport, which did not expire until June 2009.

Are we still to consider that to amend a passport, we have to supply details of change of name, 
verification of surgery or an amended birth certificate if available?

If someone has undergone surgery, change of name and hold an amended birth certificate, but have 
never held a passport before, does this mean that they just apply as male or female in their new name 
and sex/gender. Is this correct?
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We understood that the LVP was ceased in 2003, as per information from the Sydney Passport 
Office. We have since been told that it was ceased in 2007 after a directive from Alexander Downer, 
because of concerns of terrorism. It was recommenced in 2008, but we were not informed of this, 
until mid 2009. Why was this information hidden or not made obvious?

Just how many have been forced to travel offshore to have surgery with a passport that shows a 
female name and photo, but an M in the box and in the bottom part that is scanned?

What situations did they find themselves in, were they similar to those described by Ms Imbruglia. I 
understand that Zoe Brain has also received an apology. Are all those others affected in this way also 
to receive apologies?

Also of concern to us after reading this in the Q&A page is the following.

Exceptions - Full validity passport to be issued in new gender

Married Applicants

Applicants who claim that they are unable to obtain an amended cardinal document 
because they are married should provide the following documentation (note, this only 
applies to RBDM documents as DIAC will amend its records for married persons):

�x A statement from the relevant RBDM/Gender Reassignment Board that they have 
met all requirements for their reassigned gender to be recognised, except that 
they are married or medical evidence as set down in the relevant state or territory 
Registry of Births, Deaths and Marriages;

�x Evidence of living in the character of the other gender such as driver’s licence, 
medicare card, centrelink card, rates notices (or other PIDS documents);

�x All of these can be changed before surgery, so does this mean non surgery. I have been 
asked this question on several occasions, as people now think they don’t have to have 
surgery in order to amend their passport.

�x Original birth certificate;
�x RBDM name change certificate;
�x Marriage certificate;
�x Statutory declaration stating that marriage has not been annulled.

Where ever we turn, there are inconsistencies. They lead to confusion, frustration, anxiety, 
depression and a feeling of being totally lost in this maze of complexity that we are required to face 
in order to be fully recognised in our new name and sex/gender.

Can we, once and for all, have common sense prevail with a one size fits all approach to these 
requirements, so that we know they are the same though out Australia. Or is it too much to ask in 
order to salve everyone’s sanity?

Attached are letters out lining some of the outcomes we have had this year, for which we thank you. 
Also some that are not so good. Please accept the lay out, as I am not that computer savvy! 
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(*1)
“ Australian Government                                                           
Attorney-General's Department

Social Inclusion Division
09/3082, MC09/849, MC09/981, MC09/1292, MC09/1272

17 March 2009

Ms Kathy Anne Noble 
President, Changelings Aspects 
PO BOX 897 
CLEVELAND QLD 4163

Dear Ms Noble

Thank you for your correspondence of 8 January 2009, 12 January 2009, 22 January 2009 and 24 
January 2009 in respect of the Government's same-sex reforms and on issues concerning identity 
documents for transgender people born overseas and the inconsistencies between the terminology 
used by Equal Opportunity Commissions and the Anti Discrimination Commissions.

As you are aware the Australian Government is awaiting the report on the Australian Human 
Rights Commission's sex and gender diversity project. As mentioned in previous correspondence, 
the Commission is currently preparing its report of the project which is likely to be released 
shortly. The Australian Government will consider the recommendations made by the 
Commission.

In relation to your concerns about the inconsistent references to transgender issues in State and 
Territory laws (raised in your letter of 22 January 2009), I can inform you that a project on the 
harmonisation of anti-discrimination laws is being progressed through the Standing Committee of 
Attorneys-General. A Working Group of officials has been established to develop options for 
Ministers' consideration. It is possible that this type of issue may be examined in that context.

In relation to your letter of 24 January 2009, I would like to clarify the Government's position. I 
can confirm that the Commonwealth Same-Sex discrimination law reforms will have no effect on 
the Marriage Act 1961. The Marriage Act provides that a marriage must be between a man and a 
woman. This is consistent with current Government policy and there are no plans to change the 
Marriage Act to allow for a marriage to be solemnized between same-sex couples.

Gender re-assignment surgery hasnever, of itself, changed the status of a marriage which was 
valid at the time of solemnization. It has always been the case that a validly solemnized marriage 
would continue, irrespective of whether one of the parties subsequently underwent gender re-
assignment surgery. The same-sex reforms due to come into force on 1 July 2009 do not change 
that position.

The legal recognition of the sex of transgender persons is primarily a matter for the States and 
Territories, as they are responsible for maintaining their respective Registers of Births, Deaths 
and marriages. All States and Territories have legislation which enables post-operative 
transgender persons to obtain either a recognition certificate or an amended birth certificate 
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recording their preferred sex in certain circumstances, unless the person is a married person. 
Again, the same-sex reforms have no impact on this.

The Government's same-sex reforms amend 84 Commonwealth laws to remove discrimination 
against same-sex couples and their children. They extend to same-sex de facto couples the same 
entitlements and obligations that apply to opposite-sex de facto couples.

From your correspondence I now understand that you are also asking about the policy positions 
taken by other Commonwealth departments and agencies, including Centrelink. I understand that 
those policy issues are currently under review by the relevant departments and agencies.

I also note that the National Human Rights Consultation may also provide an opportunity to share 
your views on human rights in Australia. The National Human Rights Consultation was launched 
on 10 December 2008. The Attorney-General has appointed a Committee of eminent Australians 
to conduct the Consultation. The members are Father Frank Brennan SJ AO, who chairs the 
Committee, Ms Tammy Williams, Ms Mary Kostakidis and Mr Mick Palmer AO APM.

Over the coming months, the Committee will seek the views of the Australian public on which 
human rights and responsibilities they consider are important, whether they are currently 
sufficiently protected and promoted, and whether they could be better protected and promoted.

The Committee will hold community roundtables throughout regional and remote Australia, as 
well as in capital cities during the first part of 2009. The Committee is also accepting written and 
online submissions to the Consultation. They want to ensure that a diverse range of people in 
Australia, particularly those who would not usually participate in a Consultation such as this, are 
able to share their views on human rights in a variety of locations around the country.

To help enable this, the Committee is planning to have a strong online presence throughout the 
Consultation. To register to participate in a community roundtable or to make a submission, you 
may wish to visit the Consultation website at www.humanrightsconsultation.gov.au.

The Committee will report to the Government on a range of options for protecting and promoting 
human rights in Australia by 31 August 2009

I trust that this information will be of assistance. Thank you for bringing your concerns to the 
Government's attention.

Yours sincerely

John Boersig 
Assistant Secretary

T h i s  i s  i n  r e s p o n s e  t o  m y  l e t t e r  o f  t h e  2 3  O c t o b e r  2 0 0 9 .

(*2)
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23-10-2009

OPEN LETTER TO THE QUEENSLAND RBDM.

Queensland grants us the right to change our name, which anyone can do even if they are not 
Transsexual. We can also amend our driver’s licence to show our new name and sex after acquiring a 
letter from our psychiatrist stating that we are Transsexual. Both of these are granted if we were born 
in Queensland or abroad, no discrimination there! Currently, Queensland is the only State that still 
has sex mentioned on the driver’s licence. (Re; Australian Human Rights Commission report ‘SEX 
Files 2009. page 19, 8.2 (b) Driver’s licence and register) Both the driver’s and change of name can 
be done before sex affirmation surgery and whilst still married. Is this correct?

As Queensland does not offer a ‘Recognised Details Certificate’, (RDC) can you please tell me if I 
am legally fully recognised after sex affirmation surgery in Queensland? Other States and Territories 
quote similar wording with regard to RDCs issued within or without that jurisdiction. 

RECOGNITION CERTIFICATE

A recognition certificate issued to a Trans person, is exactly that, a recognition of their change of 
sex. Various formats of this are issued by South Australia (1988) Western Australia (2001) 
Victoria (2005) and New South Wales (2009)

Western Australia states 

Effect of Recognition Certificate.

1 A recognition certificate is conclusive evidence that the person to whom it refers
(a) has undergone a reassignment procedure; and
(b) is of the sex stated in the certificate

2 An equivalent certificate issued under a corresponding law has the same effect     as a 
recognition certificate under this act.

Similar wording is used by the Northern Territory, Tasmania, the ACT and of course the above 
mentioned 4 states.

Queensland does not appear to use this wording, as they refer in section 23 (4) (ii) a recognition 
certificate; 9 “see the dictionary for the definition of a recognition certificate.
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Does this mean that my UK ‘gender recognition certificate’is or is not accepted in both 
Queensland and Australia as a whole? When the above state at 2, does this mean literally a State 
within Australia, or to be considered as any law outside of Australia, will be recognised?”

Currently, I am fully recognised in the UK, my Country of birth, after my Gender Recognition 
Certificate was issued on the 14 November 2006. This then led to my birth certificate, pension 
and tax details being automatically amended to show my new sex and name.

With regard to the Federal Government of Australia and its Departments and Agencies, I am 
legally fully recognised, as I have my Certificate of Evidence of Residency Status (CERS) back 
dated to the time of my entry into Australia, in my new name. No sex is mentioned on this 
document. Likewise, my Citizenship Certificate has been amended and back dated to when I took 
out citizenship in my new name. Again no sex is mentioned on this document. My passport has 
also been amended to show my new name and sex. Health Insurance Commission has amended 
their central record to show my new name and sex. The above were all done after Sex 
Affirmation Surgery.

Centrelink, the ATO and the Electoral Commission were all done before surgery, along with the 
myriad of documentation to be amended, that can be done before surgery, and whether you are 
married or not. (About 40 plus items).

If we consider how a RDC works , and the wording pertaining to it, then I and others like me, 
who were born abroad, but are now domiciled in Queensland, you realise that we are not legally 
fully recognised in Queensland until a DRC is introduced. We are Citizens of Australia by grant, 
but are obviously not first class citizens, if not fully recognised in our new name and sex by the 
RBDM Queensland.

The Queensland Government very generously allow us to change our name and driver’s licence, 
but then wash their hands of us. This takes place before surgery. If this is offered, then why, if 4 
States offer a form of RDC, why, oh why, cannot Queensland?

We can move to Victoria or New South Wales for the mandatory 12 months and then apply for an 
RDC. If this was granted, and we then returned to Queensland, would it be recognised here?

I have a UK Gender Recognition Certificate and an amended Birth Certificate as well as an 
amended UK passport, are these recognised in Queensland as proof of my new name and sex? All 
of my Documentation amended at Federal Government, would they be recognised in 
Queensland? 

Finally, the RDC can be used to amend documentation from your birth Country, if they offer this 
facility, as the proof of change of sex has been done in the 4 jurisdictions that offer a form of 
RDC. This clearly makes life easier, than was first laid out by the UK, which was the fact that we 
had to return to the UK for the 2 inspections. We now have the ‘Case by Case Basis’ in force, so 
that we do not have to return. This is ‘Shades of Queensland” where until the amendment to the 
2003 Act in February 2004 was placed in the legislation, then those born here but domiciled off 
shore, were expected to return to Queensland for their 2 inspections. 

Yours Sincerely, Kathy Anne Noble.
President, Changeling Aspects
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(*3)
“RECOGNITION CERTIFICATE

A recognition certificate issued to a Trans person, is exactly that, a recognition of their change of 
sex. Various formats of this are issued by South Australia (1988) Western Australia (2001) 
Victoria (2005) and New South Wales (2009)

Extract from the Western Australia Legislation

Effect of Recognition Certificate.

3 A recognition certificate is conclusive evidence that the person to whom it refers
(a) has undergone a reassignment procedure; and
(b) is of the sex stated in the certificate

2    An equivalent certificate issued under a corresponding law has the same effect     as a 
recognition certificate under this act.

Similar wording is used by the Northern Territory, Tasmania, the ACT and of course the above 
mentioned 4 states.

(*3)
Extract from  New South Wales Legislation

Births, Deaths and Marriages Registration Act 1995 amended  01 March 2009

Please read sections 32A-32B-32C-32D-32I- 32J

Extract from Victoria Legislation

Sex Affirmation

From 1 January 2005 any person who is at least 18 years of age, is not married and has undergone sex affirmation 
surgery may:

�x If born in Victoria apply for alteration of the sex in the birth register; or
�x If born outside of Victoria bur resident in Victoria for at least 12 monthsApply for a 

recognised Details Certificate acknowledging their name and sex.

How is an application made?

Applications for alteration of the sex in the birth register or for the use of a Recognised Details Certificate must be 
made on an “Application for Alteration of Sex in Birth Register or a Recognised Details Certificate” form (These can 
be downloaded from the web site) The Application form can also be obtained from the Victorian registry of Births, 
deaths and Marriages in person or by phoning, writing or emailing the Registry.

What is required ?

All applicants must produce: 
�x A completed “Application for Alteration of Sex in Birth Register or a Recognised Details Certificate” form; 

and
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�x Proof of identity documents for the person who is applying; and
�x The statutory fee of $84.60, which includes the issue of a certificate; and either:

o Statutory declarations from 2 doctors verifying the applicant has undergone sex affirmation surgery 
(The required declarations are provided by the Registry as part of the above application form); or

o A recognition certificate (issued in South Australia or western Australia).

Persons born outside of Victoria must also produce: 

�x Proof of permanent residence in Australia; and
�x Proof of residence in Victoria for the last 12 months.

Does Victoria now also accept the RDC from New South Wales, and also those offered by the UK 
and other Countries that may offer this facility?

Queensland does not appear to use this wording, as they refer in section 23 (4) (ii) a recognition 
certificate; 9 “see the dictionary for the definition of a recognition certificate.

Does this mean that my UK ‘gender recognition certificate’is or is not accepted in both 
Queensland and Australia as a whole? When the above state at 2, does this mean literally a State 
within Australia, or to be considered as any law outside of Australia, will be recognised?”

Yours Sincerely, Kathy Anne Noble.
President, Changeling Aspects

“7 May 2009    

Dear Ms Noble

I refer to your recent enquiry about Centrelink's policy in regard to the introduction of the 
Government's same-sex reforms.

From 1 July 2009, a couple who are legally married and not living separately and apart from one 
another on a permanent or indefinite basis, despite one of the members of the couple having 
undergone gender re-assignment surgery, can be assessed in the same way as any other legally 
married couple.

I hope that this answers your question. Please contact me if I can be of further assistance in this 
matter.

Yours Sincerely,

Paula Nightingale 
Manager 
Cleveland Customer Service Centre 
Ph 3383 0130
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giving you options
www.centrelink.gov.auCentrelink(*5)

And this again from the Federal Attorney-General’s Office

(*5)
A u s t r a t i a n  G o v e r n m e n t  

A t t o r n e y - G e n e r a l ' s  D e p a r t m e n t

S o c i a l  I n c l u s i o n  D i v i s i o n

0 9 / 3 0 8 2 ,  M C 0 9 / 5 2 3 6 ,  M C 0 9 / 6 7 9 6 ,  M C 0 9 / 6 8 4 6

M a y  2 0 0 9

M s  K a t h y  A n n e  N o b l e  
P O  B o x  8 9 7  
C L E V E L A N D  Q L D  4 1 6 3

D e a r  M s  N o b l e

I  r e f e r  t o  y o u r  c o r r e s p o n d e n c e  o f  2 1  M a r c h  2 0 0 9 ,  1  M a y  2 0 0 9  a n d  6  
M a y  2 0 0 9  t o  t h e  A t t o r n e y - G e n e r a l ,  t h e  H o n  R o b e r t  M c C l e l l a n d  M P ,  
r e g a r d i n g  t h e  d i f f i c u l t y  e x p e r i e n c e d  b y  t r a n s g e n d e r  i n d i v i d u a l s  i n  
g e t t i n g  t h e i r  s e x  c h a n g e  r e c o g n i s e d  i n  i d e n t i t y  d o c u m e n t s .  T h e  
A t t o r n e y - G e n e r a l  h a s  a s k e d  m e  t o  r e s p o n d  o n  h i s  b e h a l f .

I n  y o u r  l e t t e r  o f  6  M a y  2 0 0 9 ,  y o u  h a v e  a s k e d  f o r  a n  u p d a t e  o n  
c h a n g e s  t o  p o l i c y  i n  r e l a t i o n  t o  s o c i a l  s e c u r i t y  l a w .  A s  i n d i c a t e d  
i n  m y  l a s t  l e t t e r ,  i n  r e s p e c t  o f  a  p e r s o n  w h o  h a s  u n d e r g o n e  s e x  
a f f i r m a t i o n  s u r g e r y  w h i l e  l e g a l l y  m a r r i e d  t o  a n o t h e r  p e r s o n  a n d  
w h o  r e m a i n s  l e g a l l y  m a r r i e d ,  a s  b o t h  m e m b e r s  o f  t h e c o u p l e  a r e  o f  
t h e  s a m e  g e n d e r  t h e y  a r e  t r e a t e d  a s  t w o  s i n g l e  p e o p l e  b y  
C e n t r e l i n k  c o n s i s t e n t  w i t h  t h e  l o n g - s t a n d i n g  p o l i c y  o f  n o t  
r e c o g n i s i n g  s a m e - s e x  c o u p l e s .  T h i s  p o l i c y  o n l y  a p p l i e s  t o  p e o p l e  
w h o  a r e  s t i l l  l i v i n g  t o g e t h e r  a s  a  c o u p l e .

I  c a n  n o w  i n f o r m y o u  t h a t  t h i s  p o l i c y  w i l l  c h a n g e  o n  1  J u l y  2 0 0 9  
w h e n  a l l  c o u p l e s  w i l l  b e  t r e a t e d  t h e  s a m e  i n  C o m m o n w e a l t h  s o c i a l  
s e c u r i t y  l a w  ( L e .  t h e  g e n d e r  o f  m e m b e r s  o f  a  c o u p l e  w i l l  b e  
i r r e l e v a n t ) . ( m y  h i g h  l i g h t i n g ) F o r  t h e  s a k e  o f  c o m p l e t i o n ,  i f  a n y  
p e r s o n  d i v o r c e s  t h e i r  s p o u s e ,  a n d  h a s  n o t  f o r m e d  a  d e  f a c t o  
r e l a t i o n s h i p  w i t h  t h e i r  f o r m e r  s p o u s e  o r  a n o t h e r  p e r s o n  o r  
r e m a r r i e d ,  h e  o r  s h e  w o u l d  b e  t r e a t e d  a s  a  s i n g l e  p e r s o n  f o r  t h e  
p u r p o s e s  o f  s o c i a l  s e c u r i t y  l a w .

I n  r e l a t i o n  t o  S t a t e  a n d  T e r r i t o r y  l a w s  c o n c e r n i n g  a m e n d i n g  
i d e n t i t y  d o c u m e n t a t i o n ,  I  n o t e  t h a t  y o u  h a v e  a l s o  w r i t t e n  t o  t h e  
A t t o r n e y - G e n e r a l  a n d  M i n i s t e r  f o r  J u s t i c e  o f  Q u e e n s l a n d .  A s  
a d v i s e d  p r e v i o u s l y  i n  t h e  D e p a r t m e n t ' s  r e p l y  t o  y o u r  l e t t e r s  o f  
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J a n u a r y  2 0 0 9 ,  t h e  l e g a l  r e c o g n i t i o n  o f  t h e  s e x  o f t r a n s g e n d e r
p e r s o n s  i s  p r i m a r i l y  a  m a t t e r  f o r  t h e  S t a t e s  a n d  T e r r i t o r i e s .

T h a n k  y o u  f o r  b r i n g i n g  y o u r  v i e w s  t o  t h e  G o v e r n m e n t ' s  a t t e n t i o n .

Y o u r s  s i n c e r e l y

D r  J o h n  B o e r s i g  P S M  
A s s i s t a n t  S e c r e t a r y  
H u m a n  R i g h t s  B r a n c h

R o b e r t  G a r r a n  O f f i c e s ,  N a t i o n a l  C i r c u i t ,  B a r t o n  A C T  2 6 0 0  
T e l e p b o n e  ( 0 2 )  6 1 4 1  6 6 6 6  w w w . a g . g o v . a u  A B N 9 2 6 6 1  1 2 4 4 3 6

(*7)
New Zealand Amendments to Trans Laws

Citizenship

Latest news

Progress has been made in three significant areas:

�x a Family Court decision– that full gender reassignment surgeries are not always required before 

someone is able to obtain a Family Court declaration changing their sex details and

�x a change to the law– so that from 25 January 2009 New Zealanders born overseas have been able to apply to the Family 

Court for a declaration changing their sex details and

�x an updated Passports policy– so that someone who has a Family Court declaration changing their sex details will be able 

to apply to have those details on their passport too.

New Zealand is not alone in debating what steps trans people should be required to take before being able to change sex details on 

birth certificates and other government-issued documents. In March 2009 the Australian Human Rights Commission released its 

final report on legal recognition of sex details. The paper and its 15 recommendations can be downloaded 

here:http://www.humanrights.gov.au/genderdiversity/sex_files2009.html

June 2008 Family Court Decision
A June 2008Family Court decisionprovides some guidance as to how section 28 of the Births, Deaths and Marriages Registration 

Act 1995 should be interpreted and applied in future. In the Re Michael case a trans man was able to obtain a declaration that he is 

male based on expert medical evidence verifying the permanent impact of his hormone treatment and chest surgery.

Judge Fitzgerald made explicit reference to the Transgender Inquiry’s final report including its assessment that legal recognition 

of someone’s gender should not be determined by whether they are pre or post-operative. The Judge agreed that such an approach 

“would be in keeping with the observations made by courts overseas ... and the knowledge and understanding the medical 

profession have of transgender issues”. He went on to say “the law needs to keep pace with medical research and be applied in a 

manner that achieves justice for those concerned”. He concluded that:

[113] . . . . It is clear that there can be no standard threshold test because each case must be dealt with on its own merits by 

reference to the evidence of the particular applicant, and of the medical experts familiar with that person's situation. How much 
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surgery will be required in any given case depends on the circumstances of the particular applicant. The legislative history 

suggests that Parliament did not intend that a transsexual should necessarily be required to undergo the full range of surgical 

procedures that may be available before being afforded legal recognition of their chosen gender. Whilst there needs to be some 

degree of permanent physical change, that does not mean that full gender reassignment surgery will be required in all cases - and 

it has not been in this case.

Applications from people born overseas
There was a very quick response from the Government to the Inquiry’s recommendation that the Family Court should be able to 

make a declaration as to sex for overseas-born NZ citizens. On 8 April 2008 aSupplementary Order Paperwas released to 

theBirths, Deaths, Marriages and Relationships Registration Amendment Bill. This Bill passed its Third Reading on Tuesday 22 July, 

received the Royal assent on 24th July and came into effect on 25 January 2009. From that date, the Family Court has been able to 

make a declaration as to sex for overseas born New Zealand citizens or permanent residents. This is likely to be particularly useful 

for trans born people born in countries where sex details cannot be changed on a birth certificate including many Pacific countries 

and parts of the United States. This new provision will allow NZ citizens and permanent residents from those countries to apply 

for a declaration as to sex that can be used in New Zealand.

This amendment does not change the legal threshold before someone is able to change their sex details in New Zealand, which 

was the major recommendation from the Inquiry's Citizenship chapter.

Applying to change sex details on a Passport
As explained above, the recent Re Michael case clarifies the criteria for someone to obtain a Family Court declaration changing 

their sex details. This does not always require someone to have had full gender reassignment surgeries. The Department of 

Internal Affairs has confirmed that someone who has received such a declaration will be able to apply to have those sex details on 

their passport. This updates the Passports Office’s previous policy which required full gender reassignment surgery before a trans 

woman could obtain a female passport or a trans man could obtain a male passport.

Trans people still have the option of applying for a passport with their sex details omitted (shown in the passport as an X). Further 

details can be obtained frompassports@dia.govt.nzor by calling 0800-22-50-50.

E-Newsletters

Sign up to receive regular publications from the Human Rights Commission

Citizenship

The Transgender Inquiry recommends: 

Simplify the requirements for changing sex details on a birth certificate, a passport and 
other documents to ensure consistency with the Human Rights Act by: 

�x Amending section 28(3)(c)(i)(B)and(C) of the Births, Deaths, and Marriages 
Registration Act 1995 by substituting the 'physical conformity' threshold with the 
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requirement that someone 'has taken decisive steps to live fully 
and permanently in the gender identity of the nominated sex' 

�x allowing the Family Court to make a declaration as to sex for 
overseas-born NZ citizens. 

Read more about these Inquiry actions and recommendations. 

Recent Family Court Decision

A recently released Family Court decisionprovides some guidance as to how section 28 of the 
Births, Deaths and Marriages Registration Act 1995 should be interpreted and applied in future. 

As Judge Fitzgerald noted, the Registrar-General sought a decision that would provide guidance, 
due to the lack of reported decisions on the section and a growing uncertainty as to how the 
statutory test is being, or will be applied. Paragraphs 108 - 113 of his decision address this issue.

Judge Fitzgerald made explicit reference to the Transgender Inquiry’s final report including its 
assessment that legal recognition of someone’s gender should not be determined by whether they 
are pre or post-operative. The Judge agreed that such an approach “would be in keeping with the 
observations made by courts overseas ... and the knowledge and understanding the medical 
profession have of transgender issues”. He went on to say “the law needs to keep pace with 
medical research and be applied in a manner that achieves justice for those concerned”. He 
concluded that:

[113] . . . . It is clear that there can be no standard threshold test because each case 
must be dealt with on its own merits by reference to the evidence of the particular 
applicant, and of the medical experts familiar with that person's situation. How much 
surgery will be required in any given case depends on the circumstances of the 
particular applicant. The legislative history suggests that Parliament did not intend that a 
transsexual should necessarily be required to undergo the full range of surgical 
procedures that may be available before being afforded legal recognition of their chosen 
gender. Whilst there needs to be some degree of permanent physical change, that does 
not mean that full gender reassignment surgery will be required in all cases - and it has 
not been in this case.

The Commission is interested in details of any other Family Court decisions that clarify the 
interpretation of the current provisions in sections 28 and 29 of the Births, Deaths and Marriages 
Registration Act 1995, particularly applications made by trans women who have not had full 
sex/gender reassignment surgeries.

Applications from people born overseas

There has been a very quick response from the Government to the second of these 
recommendations. On 8 April 2008 a Supplementary Order Paperwas released to the Births, 
Deaths, Marriages and Relationships Registration Amendment Bill. This Bill passed its Third 
Reading on Tuesday 22 July, received the Royal assent on 24th July and comes into effect six 
months later.

From 25 January 2009, the Family Court will be able to make a declaration as to sex for overseas 
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born New Zealand citizens or permanent residents. This is likely to be particularly useful for trans 
born people born in countries where sex details cannot be changed on a birth certificate. This new 
provision will allow NZ citizens and permanent residents from those countries to apply for a 
declaration as to sex that can be used in New Zealand.

Trans citizens or permanent residents born in countries where sex details can be changed on birth 
certificates may also choose to apply for a New Zealand declaration. For example, if someone is 
eligible to change these details in New Zealand it may be sufficient evidence to get those details 
changed in their place of birth. However the legal threshold in New Zealand will be different, and 
in some case higher, than that required by their country of origin.

This amendment does not change the legal threshold before someone is able to change their sex 
details in New Zealand, which was the major recommendation from the Inquiry's Citizenship 
chapter. 

Citizenship

The Transgender Inquiry recommends: 

Simplify the requirements for changing sex details on a birth certificate, a 
passport and other documents to ensure consistency with the Human Rights 
Act by: 

�x Amending section 28(3)(c)(i)(B)and(C) of the Births, Deaths, and Marriages Registration 
Act 1995 by substituting the 'physical conformity' threshold with the requirement that 
someone 'has taken decisive steps to live fully and permanently in the gender identity of 
the nominated sex' 

�x allowing the Family Court to make a declaration as to sex for overseas-born NZ citizens. 

Read more about these Inquiry actions and recommendations. 

Progress made in 2008

Progress has been made in two significant areas this year: 

�x a Family Court decision– that full gender reassignment surgeries are not always required 
before someone is able to obtain a Family Court declaration changing their sex details and

�x a change to the law– so that from 25 January 2009 New Zealanders born overseas can 
apply to the Family Court for a declaration changing their sex details.

New Zealand is not alone in debating what steps trans people should be required to take before 
being able to change sex details on birth certificates and other government-issued documents. 
This year the Australian Human Rights Commission released:
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�x Sex and Gender Diversity(July 2008) A report collating the most pressing human rights 
issues faced by the Australian sex and gender diverse community and

�x Sex Files(September 2008) an initial proposal for reforming how sex is legally 
recognised in Australia. An online blog was set up to collect comments and closed on 5 
December. The final report is due to be published in early 2009. Any enquires or 
questions can be sent to genderdiversity@humanrights.gov.au.

June 2008 Family Court Decision

A June 2008 Family Court decisionprovides some guidance as to how section 28 of the Births, 
Deaths and Marriages Registration Act 1995 should be interpreted and applied in future. In the Re 
Michaelcase a trans man was able to obtain a declaration that he is male based on expert medical 
evidence verifying the permanent impact of his hormone treatment and chest surgery.

Judge Fitzgerald made explicit reference to the Transgender Inquiry’s final report including its 
assessment that legal recognition of someone’s gender should not be determined by whether they 
are pre or post-operative. The Judge agreed that such an approach “would be in keeping with the 
observations made by courts overseas ... and the knowledge and understanding the medical 
profession have of transgender issues”. He went on to say “the law needs to keep pace with 
medical research and be applied in a manner that achieves justice for those concerned”. He 
concluded that:

[113] . . . . It is clear that there can be no standard threshold test because each case must be 
dealt with on its own merits by reference to the evidence of the particular applicant, and of the 
medical experts familiar with that person's situation. How much surgery will be required in any 
given case depends on the circumstances of the particular applicant. The legislative history 
suggests that Parliament did not intend that a transsexual should necessarily be required to 
undergo the full range of surgical procedures that may be available before being afforded legal 
recognition of their chosen gender. Whilst there needs to be some degree of permanent physical 
change, that does not mean that full gender reassignment surgery will be required in all cases -
and it has not been in this case.

The Commission is interested in details of any other Family Court decisions that clarify the 
interpretation of the current provisions in sections 28 and 29 of the Births, Deaths and Marriages 
Registration Act 1995, particularly applications made by trans women who have not had full 
sex/gender reassignment surgeries.

Applications from people born overseas

There was a very quick response from the Government to the Inquiry’s recommendation that the 
Family Court should be able to make a declaration as to sex for overseas-born NZ citizens. On 8 
April 2008 a Supplementary Order Paperwas released to the Births, Deaths, Marriages and 
Relationships Registration Amendment Bill. This Bill passed its Third Reading on Tuesday 22 
July, received the Royal assent on 24th July and comes into effect on 25 January 2009. From that 
date, the Family Court will be able to make a declaration as to sex for overseas born New 
Zealand citizens or permanent residents. This is likely to be particularly useful for trans born 
people born in countries where sex details cannot be changed on a birth certificate including 
many Pacific countries and parts of the United States. This new provision will allow NZ citizens 
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and permanent residents from those countries to apply for a declaration as to sex that can be used 
in New Zealand.

This amendment does not change the legal threshold before someone is able to change their sex 
details in New Zealand, which was the major recommendation from the Inquiry's Citizenship 
chapter.

I have put this section in twice, in order to highlight the difference between New Zealand and 
Australia. They have managed to have this legislation enacted from start to finish in 9 months. 
Supplementary Order Paper 8 April 2008, into force on 25 January 2009. Why has nothing like this 
happened in Australia?

Applications from people born overseas
There was a very quick response from the Government to the Inquiry’s recommendation that the Family Court should be able to 

make a declaration as to sex for overseas-born NZ citizens. On 8 April 2008 aSupplementary Order Paperwas released to 

theBirths, Deaths, Marriages and Relationships Registration Amendment Bill. This Bill passed its Third Reading on Tuesday 22 July, 

received the Royal assent on 24th July and came into effect on 25 January 2009. From that date, the Family Court has been able to 

make a declaration as to sex for overseas born New Zealand citizens or permanent residents. This is likely to be particularly useful 

for trans born people born in countries where sex details cannot be changed on a birth certificate including many Pacific countries 

and parts of the United States. This new provision will allow NZ citizens and permanent residents from those countries to apply 

for a declaration as to sex that can be used in New Zealand.

This amendment does not change the legal threshold before someone is able to change their sex details in New Zealand, which 

was the major recommendation from the Inquiry's Citizenship chapter.

(*8)

Transsexual wins apology over passport
ADELE HORIN
October 31, 2009

Passport led to ridicule ... Stefanie Imbruglia’s complaints have brought changes.
A TRANSSEXUAL has won a written apology from the Department of Foreign Affairs and Trade for the 
distress she experienced as a result of having to travel on a passport that identified her as a man.

Stefanie Imbruglia, 42 - a first cousin of the pop star Natalie Imbruglia - has also secured the department's 
agreement to other measures that amount to fairer treatment of transsexuals who apply for passports.
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Ms Imbruglia had lived for two years as a woman before applying for a passport to travel to Thailand for 
sex realignment surgery in October 2007. She wanted her passport to identify her as a female. But the 
Howard government rescinded an established practice of issuing transsexuals who were to travel abroad 
for surgery a one-year limited passport in their nominated gender.

Forced to travel on a passport that identified her as a male, Ms Imbruglia said she was subjected to ridicule 
by an Australian passport officer who insisted on calling her ''sir'' even though she was wearing a skirt and 
jacket.

When she arrived at Bangkok airport, a passport control officer asked her to account for the discrepancy 
between her appearance and the gender on her passport.

''At the top of his voice in front of a hall full of people he looked at me and looked at my passport and 
said, 'Male or female?' Everyone turned around. It was scary.''

Ms Imbruglia said it was dangerous for transsexual women to have to travel abroad on male passports as 
they could be subjected to intimidation, violence, and arrest. The one-year passports were instituted, she 
said, after an Australian transsexual, forced to travel on a passport that identified her as male, was arrested 
in Singapore.

''My greatest fear was being detained in a male prison,'' she said. ''The danger the government put me in 
was huge.''

On return to Australia after successful surgery, Ms Imbruglia lodged complaints against the Department of 
Foreign Affairs and Trade with the Australian Human Rights Commission. She claimed the department 
had breached her civil and political rights by knowingly placing her in danger, and was guilty of sex 
discrimination. By this time, Labor was in power in Canberra.

After conciliation, the department wrote to her saying it apologised ''for any discomfort, distress or 
embarrassment as a result of your dealings with the Sydney Passport Office … Steps have been taken to 
ensure that this sort of incident does not occur again.''

Ms Imbruglia said the department had agreed to restore the right of transsexuals travelling abroad for 
gender surgery to a passport in the appropriate gender. It has also agreed some people of diverse or 
indeterminate gender identity who may not be suitable for genital surgery should be able to get a suitable 
passport. Ms Imbruglia said she was delighted that common sense had prevailed.

with Jonathan Pearlman

(*9)
Travelling for the purpose of gender reassignment

People travelling overseas for the specific purpose of gender reassignment surgery may 
be issued with:

�x a full validity passport which indicates their gender at birth as recorded on their 
birth certificate or citizenship record (as confirmed by DIAC), or 

�x a limited validity passport (LVP) in their intended gender with sufficient validity to 
meet return travel needs up to a maximum validity of 12 months, whichever is the 
lesser, or

�x a Document of Identity, with a maximum validity of 12 months and the gender 
field left blank.

Limited Validity Passport (LVP)
Applicants issued with a LVP in the intended gender are required to:



- 19 -

�x Provide appropriate medical evidence from a registered medical practitioner, 
including that gender affirmation surgery is scheduled to take place.

�x Sign a statement acknowledging that difficulties crossing international borders 
may still be encountered due to the fact that the gender in the passport does not 
match the physical gender of the client, and that the passport has been issued in 
the intended gender at the client’s request. 

Note - The LVP may be replaced gratis with a passport valid for the remainder of the 10 
year period in reassigned gender only when the applicant submits a cardinal document 
reflecting the changed sex, evidence of a change of name registered with RBDM as well 
as other usual passport requirements

Document of Identity
Applicants issued with a Document of Identity in these circumstances should be advised 
in writing that:

�x Australian Documents of Identity are widely, although not universally, recognised 
as a valid travel document and the applicant should check with the relevant 
country’s diplomatic representative, prior to their departure from Australia, as to 
whether a Document of Identity will be accepted for entry to and exit from that 
country.

Note - For LVPs and DOIs, the applicant must acknowledge the following in writing:

�x Their receipt of the letter from DFAT; and

Their agreement to the issue of a Document of Identity

Exceptions - Full validity passport to be issued in new gender

Married Applicants

Applicants who claim that they are unable to obtain an amended cardinal document 
because they are married should provide the following documentation (note, this only 
applies to RBDM documents as DIAC will amend its records for married persons):

�x A statement from the relevant RBDM/Gender Reassignment Board that they have 
met all requirements for their reassigned gender to be recognised, except that 
they are married or medical evidence as set down in the relevant state or territory 
Registry of Births, Deaths and Marriages;

�x Evidence of living in the character of the other gender such as driver’s licence, 
medicare card, centrelink card, rates notices (or other PIDS documents);

�x Original birth certificate;
�x RBDM name change certificate;
�x Marriage certificate;
�x Statutory declaration stating that marriage has not been annulled.

Here we question the part that states
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“Evidence of living in the character of the other gender such as driver’s licence, 
medicare card, centrelink card, rates notices (or other PIDS documents);”

This is causing many Trans people to conclude that they do not have to have had surgery, as all 
of these items can be amended before Sex Affirmation Surgery.

Applicants who have not completed gender reassignment

Applications will be considered on a case by case basis by the APO where an applicant 
claims they are unable to obtain an cardinal document in their preferred gender because 
they are unable to complete gender reassignment surgery due to a pre-existing medical 
condition or because the surgery in the applicant’s case carries a higher than normal 
risk, with the result that completion of the surgery in the applicant’s case is considered 
by a relevant medical practitioner to be dangerous or life threatening. The following 
documentation should accompany the application:

1. Documentary evidence that the applicant has approached the relevant body in their 
State or Territory seeking recognition of their change of gender, and the body’s written 
advice as to why it has declined to recognise a change in gender. 

2. A statement from the client’s medical practitioner providing the following information:
- confirmation that hormone therapy treatment has been on-going for at least two years.
- evidence of any initial surgery completed (e.g. mastectomy)

Why not an Orchidectomy, as this means that theremoval of the reproductive organs have been 
removed
- details of the pre-existing health condition and advice why surgery carries a higher than 
normal risk
- confirmation that completion of sexual reassignment surgery would be dangerous or 
life-threatening for the particular applicant.

3. Documentary evidence from the client confirming that they live in the community in 
their reassigned gender, e.g. driving licence, Medicare card, credit card.

Yours Sincerely, Kathy Anne Noble.
President, Changeling Aspects
© Changeling Aspects


